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It is a principle of administrative litigation that mediation does not apply to 
Administrative Procedure. However, in administrative proceedings, the vitality and 
theoretical value of the mediation system do not diminish due to prohibition of statue 
law. On the contrary, limited by the limitations of administrative decisions, a 
conventional approach - the tripartite consultations among the plaintiff, the defendant 
and the judge are active in the administrative litigation practice. More and more 
“coordinated response” administrative cases are turning up in the practice of justice. 
In the political environment of building a socialist harmonious society, courts in 
different districts also regard the rate of withdrawing charge through mediation in the 
administrative litigation cases as one of the objectives of the assessment. This paper is 
a preliminary study on the establishment of the mediation system carried out in 
Administrative Litigation, integrating with China's administrative trial practice, 
comprehensively adopting Administrative Law, Litigation and other scientific theories 
through using historical, comparative analysis and other methods. 
Apart from abstract, introduction, and conclusions, this paper consists of four 
chapters. Starting from the basic theory of administrative litigation, that is, the nature 
and the concept of mediation, the first chapter analyzes the status quo that 
Administrative Litigation prohibits mediation, practical defects and theoretical causes. 
The second chapter mainly discusses the feasibility and necessity of introducing 
mediation to Administrative Litigation, striving to provide theoretical support for the 
construction of mediation in Administrative Litigation. Chapter III describes the 
mediation system of Administrative litigation in the foreign developed countries and 
regions, demonstrating the Enlightenment offered by overseas mediation of the 
administrative proceedings. Chapter IV is mainly on some concrete ideas on the 
construction of mediation system in China's Administrative Litigation, including the 
principle of administrative litigation mediation, applicable models, operating 
procedures and other aspects. In this chapter, the author mainly illustrates from the 
angle of the practical trial so as to appeal to our Administrative Litigation to establish 
a practical mediation system in legislation as soon as possible. 


























目  录 
 
目  录 
引  言.......................................................................................................... 1 
第一章  行政诉讼调解的基本理论及我国行政诉讼调解现状............. 3 
第一节  行政诉讼调解的基本理论—行政诉讼调解的概念与性质.................. 3 
一、调解、诉讼调解的概念........................................................................... 3 
二、行政诉讼调解的概念、性质及特性....................................................... 3 




第三节  行政诉讼禁止调解的现实弊端 ............................................................. 7 
一、禁止调解弱化了行政诉讼的权利保障机能........................................... 7 
二、禁止调解阻碍了行政诉讼解决纠纷功能的发挥................................... 8 
第四节  行政诉讼不适用调解的理论原因 ......................................................... 8 
一、公权力不可处分....................................................................................... 9 
二、维护合法性审查目的............................................................................... 9 
第二章  我国行政诉讼立法引入调解的可行性和必要性................... 10 
第一节  行政诉讼立法引入调解的可行性 ....................................................... 10 
一、行政诉讼引入调解在我国具有良好的文化基础................................. 10 
二、行政诉讼引入调解具有正当的理论基础..............................................11 
第二节  行政诉讼立法引入调解的必要性 ........................................................11 
一、行政诉讼立法引入调解具有经济的价值基础......................................11 
二、行政诉讼立法引入调解具有内外的需求基础..................................... 13 
第三章  域外行政纠纷调解（和解）制度考察及启示 ....................... 15 

















第二节  采行政诉讼中调解模式的典型国家和地区制度考察 ....................... 16 
一、德国的诉讼中和解制度......................................................................... 16 
二、我国台湾地区的行政诉讼和解制度..................................................... 17 
第三节  域外地区行政纠纷调解（和解）制度的启示 ................................... 17 
第四章  调解在我国行政诉讼中的构建 ............................................... 18 
第一节  行政诉讼调解适用的原则和适用范围 ............................................... 18 
一、行政诉讼调解适用的原则..................................................................... 18 
二、行政诉讼调解适用的范围..................................................................... 19 
第二节  行政诉讼调解适用的模式 ................................................................... 20 
一、调审分离与调审合一模式的争议......................................................... 20 
二、我国行政诉讼调解应建立调审合一模式............................................. 21 























Chapter1  The basic theory of mediation in Administrative 
Litigation and the status quo of mediation in China's 
Administrative litigation························································3 
Subchapter1  The basic theory of mediation in Administrative Litigation—
the nature and the concept of mediation in Administrative 
litigation ······················································································· 3 
Section1  The concept of mediation and litigation mediation······················ 3 
Section2  The concept, nature and characteristics of administrative 
litigation mediation ······································································ 3 
Subchapter2  The status quo of mediation in China’s Administrative 
Litigation······················································································ 4 
Section 1  Legislation of China's administrative litigation mediation·········· 4 
Section2  Scholar’s revision and proposal about China's administrative 
Litigation····················································································· 4 
Section3  Judicial practice breakthrough the legislative confinement ········· 5 
Subchapter3  Practical disadvantages of prohibiting administrative 
litigation························································································ 7 
Section1  Prohibition of mediation weakens the function of rights 
protection in administrative litigation·········································· 7 
Section2  Prohibiting mediation hinders the function of administrative 
litigation from settling disputes ··················································· 8 
Subchapter4  Theoretical reasons why mediation does not apply to 
Administrative Procedure ························································· 8 
Section1  Public authority can not be punished··········································· 9 
Section2  The purpose of maintaining the Legality Review ························ 9 
Chapter2  The feasibility and necessity of introducing mediation to 
Administrative Litigation ···················································· 10 

















Section1  The introduction of mediation to administrative litigation in 
China has a good culture foundation ········································· 10 
Section2  The introduction of mediation to administrative litigation in 
China has a sound theoretical basis ··········································· 11 
Subchapter2  The necessity of introducing mediation to Administrative 
Litigation···················································································· 11 
Section1  The introduction of mediation to administrative litigation has the 
economic value·········································································· 11 
Section2  The introduction of mediation to administrative litigation has the 
inside and outside demand basis················································ 13 
Chapter3  The study and enlightenment concerning the extra-territorial 
administrative dispute settlement system·························· 15 
Subchapter1  An investigation on a typical pre-mediation model system in 
Administrative Litigation·························································· 15 
Section1  Commissioners’ mediation in French ········································ 15 
Section2  Court-annexed mediation system in the United States··············· 15 
Subchapter2  An investigation on typical state and regional regulations 
proceeding mediation model system ······································· 16 
Section1  Germany's litigation settlement system during the process of 
proceeding················································································· 16 
Section2  Administrative litigation settlement system in Taiwan, China··· 17 
Subchapter3  The enlightenment concerning the extra-territorial 
administrative dispute settlement system ································ 17 
Chapter4  The construction of mediation in China’s Administrative 
Litigation··············································································· 18 
Subchapter1  Principles and the scope of mediation in Administrative 
Litigation ···················································································· 18 
Section1  Principles of the application of mediation in Administrative 
Litigation ···················································································· 18 
Section2  The scope of the application of mediation in Administrative 
Litigation ···················································································· 19        















proceedings ················································································ 20 
Section1  The controversy between the separation of mediation and trial 
and mediation and trial in-one model ········································· 20 
Section2  Mediation and trial in-one model should be established in 
China's Administrative Litigation·············································· 21 
Subchapter3  Specific procedures of the application of mediation in 
Administrative Litigation ························································· 22 
Section1  Start-up Mode of mediation in Administrative Litigation·········· 22 
Section2  Deadline of Validity of mediation in Administrative Litigation ···· 23 



























引  言 
 1

































































Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
